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ORIGINAL 

WILLIAM A. MUNDELL 
MARC SPITZER 
MIKE GLEASON 
KRISTIN K. MAYES 

N THE MATTER OF THE COMPLA 
BUREAU OF INDTAN AFFAIRS, UP4 
STATES OF AMERICA, A ~ A L ~ S ~  
ELECTRIC COOPERATIVE, 
SERVICES TO THE HAVASUPAI AND 
HUALAPAI TNDIAN RESERVATIONS. 

DOCKET NO. E-0 1750A-05-0579 

MOHAVE ELECTRIC COOPERATIVE 
INC.'S REPLY TO BIAS OPPOSITION 

MOTION TO DISMISS 

Mohave Electric Cooperative, Inc. EG") files its Reply to the 

Bureau of Indian Affairs' (7") ~ p o s i t i o ~  to ~ohave ' s  Electric's Motion to Dismiss. 

Mohave responds to the 

the Administrative Law Judge summmily dismiss the BIA ~ o ~ p l a i n t  for the reasons that the 

Commission lacks juris failed to join necessary parties, BIA has selected an 

improper forum to hear the ~ o ~ p l a ~ t  fails to state a claim upon which relief 

can be granted. 

ents raised in BIA's Qp~osition and reiterates its request that 

I. 

authorities of the Commiss~o~ (A.R.S. $9 4Q-202', 40-321,40-361(B), 40-285(B) and 30- 

A.R.S. $3 40-201 and 40-202 were s u b s ~ a ~ ~ ~  
never materialized). The added and amended 
interpret service obligations c o t n ~ e n ~  pursuant to a 1982 contract. 

ate electric competition (wluch has 1 

~ n ~ ~ i ~ ~  of"service territory) cannot be used to 
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8062), as well as defmi~onal 

regulations. 

s co~~tained in A.R.S. $4 -201 and various Commission 

While a recital of these a u t h o ~ ~ e s  is innocuous, it does nothing to bestow 

iwisdiction on the ~ o m ~ i s s ~ o ~  in 

4rizona Constitution. Nor do 

g-ant relief Certainly, they do not expand e ~ o ~ ~ ~ s s i o n ’ s  a u t h o ~ ~  over activities on the 

lands within the boundaries of ~o i 

Commission authority over the con 

BIA’s expired contractual right to receive electric service into a 

public over a 700 square mile area lying beyon ~ohave’s  certificated area. 

is case beyond the limits defmed by federal law and the 

orities  den^^ a claim for which the Commission can 

endent sovereign Indian Nations, they do not give the 

on of contracts, nor do these authorities transform 

ty to serve the general 

BIA has not alleged that service has been inte~upted or that any tribal member 

has been injured by failing to receive electric power. BIA has not alleged that Mohave has 

Zngaged in a deceptive, 

;omply with any of the Commission’s orders. BIA has not alleged that the Commission has 

letermined that Mohave is supplying electric service to ~~A and members of the Hualapai 

md Havasupai Tribes in an unjust, ~r~asonab le ,  unsafe, improper, inadequate or insufficient 

manner. BIA has not alleged that Mohave is charging a rate that is higher than the rate 

itpproved by the Commission or that service is being provid~ outside the time or conditions 

prescribed by the Commission in its 199’1 rate case decision. BIA M e r  failed to allege that 

Mohave is providing inadequate, inefficient or un~easonab~e service, equipment or facilities to 

BIB or inadequate, inefficient or u ~ e ~ o n a b ~ e  service, e q ~ p m e ~ t  or facilities to members of 

the Hualapai and Havas 

fl 

r or ~busive business practice or that Mohave has failed to 

A.R.S. § 30-806 applies only to “public power entities” which, by ~ e ~ ~ ~ i o ~ -  exclude “public service corporations” 
(A.RS. $30-801.16) and like the rest of the BU‘s misplaced citations, has no relevance here. 
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BIA c ~ o t  prove, as is its b en, that the line at issue in this case is necesssuy 

e public. Indeed, BIA cannot make this and useful in Mohave’s p 

showing because the Commission has already decided the line at issue is not used or useful 

and was not intended to be useful to ohave’s public. [Decision No. 53 174, Respondent’s 

Exhibit B.] The C o ~ i s ~ i Q n  has n ~ v ~ r  reseinde 

accordance with A.R.S. tj 40-252, nor has the Comm~ssion altered or amended Mohave’s 

CC&N (or that of APS or UNS) in accordance with A.R.S. $ 40-252 or $40-281 to address 

the Transmission Line after it was installed p ~ s u a n t  to the Contract. The Arizona Supreme 

Court’s holding in Trim Electric ~ ~ ~ o p e r a ~ ~ v e ,  Inc. 1’. S ~ n ~ e ~  and subsequent dings4 make it 

altered or amended this Order in 

ot make such decisions unilaterally and that the Commission 

powe~ to o r d ~ ~  the transfer of a C N from one corporation to another without 

due process. Since the G 

Commission a u ~ o ~ ~ g  

good law, an order fi-om the 

or abandon the Line is therefore not required.5 

BIA lastly attempts to reassign its b~rden as the electric supplier of last resort 

ivithin the Hualapai and Havasupai Reservations to Mohave, even though Mohave has no 

X & N  or valid contract to act as such a supplier. BlA takes delivery of the power it receives 

from Mohave for resale (or at least delivery) to other entities and end-users. The 

:omission’s own Decision No. 53 174 also properly c ~ ~ a c t e ~ ~ e s  the 70-mile line as a 

‘transmission” line. Moreover, in M 1993, the Hualapai Tribes’ own Contracting Officer 

zffmed the Commission’s c ~ ~ a c t e ~ z a t i o n  of the Transmi§sion Line as a “transmission” line 

n Paragraph 2 of His Findings of Fact regar~~ng the ~ p o s ~ t i o ~  ozfa possessory tax on the 

I‘ransmission Line. [Re W.] All of these fmdings make it clear that 

‘ 92 Ark. 373,381,377 P.2d 309,315 (1962). ’ Wi~~~ff~~,~ 1’. Pipe T r d e s  Incr2is: ~ r ~ ~ r ~ ~ ~  ofAriz., I 0 0  Ariz. 14, 409 P.2d 720 (1966) and Tonto Creek Esfafes 
Yomeowners ’ Assoc. v. driz. Gorp. ~ ~ ~ ~ ~ ? ~ . ~  177 Arb 49.864 P.2d 1081 (1993). 
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Mohave was providing  wholesale^ not retail, service on the 

and the Tribes recognize 

relevant distinction because it means BIA - as it should be - is the supplier of last resort -the 

entity that has assumed the responsibili~ for pro~ding retail electric service to retail 

customers on the ~ e s e ~ a t i o ~ s ~  It is 31A’s obli~ation, as the supplier of last resort, to provide 

this retail service since Mohave is no longer willing to do so as BIA’s agent under the now 

expired Contract. (The BIA continues to argue that the original Contract is still valid, despite 

its unilateral attempt to modi 

many options to provide such service to its wards. It can contr~ct with the wholesale power 

provider who is, in fact, c e ~ ~ c a t e  to serve the service territory (APS or UNS), it can 

contract directly with WAPA, or the Tribes can establish their own electric utilities, like the 

Tohonam O’odam, Navajo and Gila River and Aha ~ c ~ a v  tribal utilities have, The federal 

burden to provide this service, ho~ever, should not be placed on Mohave.6 

servations. The Commission 

ission line. This is an important and 

the Contract to allocate more costs to Mohave.) BIA has 

jurisdiction over wholesale power transactions within the external boundaries of Indian 

reservations. The arguments in support of ohave’s posi~on are found at pp. 15-20 of its 

Motion to Dismiss and will riot be reiterated here. 

However, Mohave finds BIA’s a r ~ m e n t s  in its Opposition brief schizophrenic. 

On the one hand, BIA argues that the Hualapai and ~ a v a s u ~ a i  Tribes are not indispensable 

parties because it (BIA) can uately present the Tribes’ rights and filed this suit on their 

A.R.S. tj 40-281@3) is of no help to the BIA as it pennits service only to areas actually touching Mohave’s cerlificated 5 

area and does not include the extension into an area 70 miles away. See e.g., Electrical District No. 2 v. Ariz. Corp. 
Comm., 155 Ark. 252,745 P.2d 1383 ( 1 ~ 8 ~ ~ ~  

long before Molave agreed to provide limited c o n ~ c t ~ l  ~ r h o l ~ l e  sertice in 1982. 
Tlie Commission must not forget that the BIA was r e ~ n s ~ l e  for and did provide electric service to these Reservations 
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behalf. On the other h 

because no specific f id~ci  

freely assumed. Consistency may be the hobgobl~ of 

it both ways. Either BIA has a d~~ to its wards or BIA has no duty to its wards and they 

should be joined to speak for 

es that it has no trust obligation on behalf of the Tribes, 

r e ~ u i ~ e s  it to fulfill the trust obligation BIA has 

1 minds, but at law, BIA can’t have 

1A could not grant the easements necessary 

for Mohave to provide wholesale electric service to the Tribes means the Tribes, not BlA, 

control the land within its e x t e ~ a ~   bo^ es.  have's easements expire in 2012 and it is 

the Tribes, not BIA, who must grant new easemen~s in the future. Without these easements, 

the Transmission Line would be trespassing across miles of tribal lands. Rather than granting 

new easements, the Tribes co ohave to remove the Line. Because the Tribes’ 

permission is integral to providing electric service on tribal lands now and in the future, the 

matter before the Commission cannot be decide Tribes’ personal involvement. 

The Tribes are therefore in~spensab~e parties whose rights are affected by any potential 

decision of the Commission and whose participation is necessary in order for full relief to be 

effective. BIA representing some, but not all, of the Tri s is not enough - the Tribes 

must submit themselves to Com~ission jurisdiction. Failure to join these sovereign nations is 

another reason to deny the Commission’s juri~diction.~ 

C. 

BIA further argues that l ~ i ~ u a ~ e  of the now-expired Contract itself somehow 

cures the Commission’s jurisdictional defect. Contracts cannot grant a quasi-judicial body 

powers it never had. “The parties cannot agree to invest this Court with subject matter 

jurisdiction. Either subject atter j u ~ s d i c ~ o n  exists or it does not exist, a matter independent 

The BIA has also failed to join the ~~~~~s CaUle C o ~ p ~ ~  [Exhibit C to Coniplainant’s Exhibit 131, the entity 
whose license also allows a portion of the ~ a n s n ~ i ~ ~ o n  line to cross its land. The license with Boquillas or its successor- 
in-interest expired on September 15, 2005. According to this license. Mohave is required to remove all poles, mires and 
equipment within 3 months of the termination of tlie license and to return the 1 to its ariginal contours and condition.. 

7 
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of the parties’ agreement.”’ 

could not expand the role or 

Further, even if the parties by their agreement could cure a j ~ i s ~ c t i o n a l  defect, the language 

of the now-expired Contract does not contain any such 

Rather, as BlA notes, some sputes will be s u b ~ ~ e d  to a contracting officer, while others 

shall be the subject of a Federal, state or other a ~ p r o ~ r j ~ t e  regu~atory authority. [Emphasis 

added.] The now-expired  contract'^ terms also provided, in at least 2 places that “this 

contract shall be subject to the regulation in the anner and to the extent prescribed by any 

federal, state or local regulatory commission h # i n ~  jziris~ictio~. - . .” [Emphasis added.] 

Note this language did not 

rather it states that the contract will be enforced in the manner and to the extent such courts or 

agencies independently already had ju~~sdiction. 

~ ~ o n a  coui-ts have found that even the Legislature 

C o ~ ~ i s s i o n  in the Arizona ~onstitution.~ 

eement between the parties. 

atively state that these reviewing bodies jurisdiction, 

D. 

Although BlA tries its darnedest to convince this Commission that this is 

primarily a regulatory case, the inescapable fact is this is a contract dispute - or more 

correctly, a dispute about w ~ e ~ e r  a contract exists. It is also a dispute over who should bear 

the cost of an &ded federal mandate - whether B1A can foist upon Mohave’s 35,000 

members the duty to serve 700 square miles outsi~e its certificated area with electricity, 

where the terms and con tions of such service was prescribed by wholesale contract, which 

was allowed to lapse by the BIA. What is at issue here is whether the Commission has 

jurisdiction to hear contract disputes when no other regulatory predicate (i. e., charging a rate 

above the ACC-approved rate or 

Arizona courts in Trico Electric ~ o ~ p e r ~ ~ l ~ e  v. R ~ l s ~ ~ ~ ’ ~ ’  and General Cable Corp. 17. 

ate service, etc.) is implicated. The 

Kolbe v. Trudef, 945 F.Supp. 1268, 1270 (D. Ark. 1996). 8 

’ See, eg . ,  ~ ~ r ~ l / ~ e t r ~  Corp. v. Arzz.Corp.C‘omm., 129 Ark. 116,629 P.2d 83 (1981). 
lo 67 Ariz. 358, 196 P.2d 470 (1948). 
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Citizens Uti&y Cu. have resou~idi the Commission’s jurisdiction to address 

such contract disputes. 

BIA argues that the Commission has pr~mary j ~ ~ s ~ c t i o n  in this matter. Citing 

an unpublished opinion related to religious rjghts, BTA suggests that the Commission should 

handle this matter because it is “ p ~ c u l i ~ l y  within the agency’s specialized field.” However, 

BIA fails to recognize that although the C o m ~ i s s i o ~ ~  may be agency created to regulate 

public service corporations in Arizona, the Commission has no particular expertise in, and 

has no jurisdiction to hear, contract disputes or disputes regarding Indian lands. The doctrine 

of primary administrative jurisdiction does not apply when the issue exceeds the agency’s 

jurisdiction or when the speciai expertise of the agency need not be used to decide a matter of 

law. Injuries in tort or breaches of contracts, 6 ~ ~ ~ i t t e d  by public utilities or public 

service corporations, are therefore not decide o ~ ~ s s ~ o n . 1 2  What should be at 

issue, in forum other than e C o ~ ~ i s s i o n ,  is whether the expired wholesale electric service 

Contract was properly and timely renewed, whether it remains in effect, and whether BIA can 

unilaterally change its terms. These contract disputes do not require the Commission’s 

particular expertise to be decided d, in fact, they are beyond the subject matter jurisdiction 

of the Commission. Granting exclusive, primary jurisdiction to the Commission is therefore 

inappropriate. 

However, in the a l te~a t~ve ,  if the C o ~ ~ i s s i o n  finds it has such jurisdiction, 

BIA’s claims must be dismissed as a matter of law because the 1982 wholesale electricity 

contract between Mohave an BIA no longer exists. No amount of semantics attempting to 

distinguish between a “right to renew” versus an “option to renew” can change the fact that 

27 Ariz. App. 381,555 P.2d 350 (1976). 
I’ Campbell v. Mountam Slates Tc 
1978). The C’anpbe// holdmg was similarly applied in the case BIA cites for its support to apply primary jurisdiction to 
the inatter before the Coinmission, Qwesl Corp. v. Ke&, 204 Ariz. 25,59 P.3d 789 (Ariz. App. 2003). 

ph Compan~, 120 Ariz. 426,432,586 P.2d 987,993 (Ariz. App. 
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the Contract expired, by its o~ terns, on  arch 3 1, 1992. BTA simply did not affmatively 

and unambiguously invoke its tion to have the Contract continue beyond that date. 

BIA admits it. Instead, BIA claimed subsequently to exercise its non-existent renewal option 

on the then- expired Contract in an April 19, 1993 letter, with the following language: that 

‘‘rplrior to exercising our o ~ t i o ~ ~ ,  we need to re-negotiate and amend the existing contract.” 

[Emphasis added. See, Complainant’s Exhibit 4.1 BIA claimed to further renew, but 

unilaterally amend, the Contract in August 2002 (Complainant’s Exhibits 18 and 19). It is 

Black Letter Law that neither of these purported “renewals” or “exercises of the option” were 

effective. They were merely offers to enter into new contracts. 

BIA also attempts to ““make hay” out of the fact that its first, ineffective attempt 

to exercise its option to renew occurred & 13 ~ o n t h s  &er the Contract expired. It claims a 

13 month delay in exercising its option to renew was timely and reasonable. Tempus fugit 

only for the BIA. This 

reasonable, particularly in light of Mohave’s earlier warning that the time to exercise the 

option was about to expire. [A copy of ~ o ~ a v e ’ s  1992 letter was obtained from BIA’s files 

and is appended hereto as Respondent’s E 

exercising the BIA’s purported right to renew did not follow for some ten years. [See, 

Complainant’s Exhibit 10.1 This purported “renewal” was also defective. BIA sought to 

renew the Contract, while uni~aterally c~ang~ng its terms. This, too, was indisputably a 

counter-offer to enter into a new contract. In the inte~ening 10-year period, Mohave 

orted exercise of the option to renew was not timely or 

bit PI. A second written, signed statement 

continually made clear its ~ ~ s i ~ o n  that the Contract had expired, but that it was willing to 

negotiate a new one, despite contentious and baseless litigation in the Federal Court of C l a h s  

spurred by BIA intransigence. [Respondent’s Exhibit J] Since 13 years have now passed 

without a valid exercise of the o on to renew the Contract, it cannot be said that BIA 

exercised the option in a reasonable time. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

BlA also t ~ o w s  i herring of whether early reimbursements of 

construction costs caused act to be extended. By agreement dated January 

2 1, 2003, in Federal Court of Claims No. 99-2426 (and attach~d hereto as Mohave’s Exhibit 

0), those matters have been settled and are not at issue here. No such language or intent to 

address the cessation of constr~cti~n costs or language allowing for a unilateral alteration of 

the Contract can be found or inferred fi-om the record. ore likely, the parties contemplated 

a mutually agreed upon change to the Contract would occur once all construction costs were 

paid by BIA. Further, there is no language in the Contract or the record suggesting that the 

costs of operation, maintenance or repairs of the line would shift to Mohave after the 

occurrence of a specified event or time period. BIA’s Unilateral amendment of these terms 

was unexpected, unplanned for and contrary to ~ohave’s  expectations. 

In a last argument on the expired Contract, BlA attempts to persuade the 

Commission that the expired C o n ~ a ~ t  r e m ~ s  in effect because Mohave improperly, and in 

bad faith, refused to cooperate with BlA to renegotiate its terms for ones more favorable to 

BIA. This contention strains credulity. While Mohave may have a duty not to breach the 

contract or interfere with BZA’s 

in exercising its option to renew. Mohave also has no duty to negotiate a new wholesale 

electric service contract that works to its detriment. The implied duty of good faith “does not 

obligate a party to a contract to accept a materi change in the terms of the contract or to 

assume obligations that vasy or contradict the contract’s express provisions .”I3 Indeed, 

Mohave would be breaching its own duty of good faith to its members if it entered into a 

contract it knew put it at a distinct economic disadvantag~. Contract law does not require 

Mohave to benefit BIA at its members’ expense. 

ance of its terms, Mohave has no duty to assist BIA 

Dnlnn v. Pamcelsus Healthcare Corp. ~ f ~ o r ~ h  Dakota, he., 6-40 ~ . ~ . 2 d  726,73 I (2002). 13 
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It was BIA, not ~ o h a v e ,  who acted in bad faith by attempting to revive or 

renegotiate the expired Con 

exercise its option only if it could re-negotiate and amend certain terms of the Contract, BIA 

also conditioned and delayed a “negotiation meeting with Mohave” until the Government 

obtained results of an antici~ated but unw 

using this audit “as a way to put pressure 

contract.” [Respondent’s Exhibits G and J.] BIA’s own Office of Inspector General further 

found that BIA had no legal basis or documenta~on for dem~ding  the amounts sought in the 

audit and recommended the matter be dropped. [Id.] De ite its baseless audit claims, BIA 

used its investigatory powers and the threat of penalties to leverage its contractor, Mohave, 

for better contract terms. This coercion, rather than Mohave’s insistence that it would not 

enter into a lopsided wholesale service contract, a ~ o ~ t e d  to the bad faith and a breach of the 

contract of its own, rather an a breach by ~ o h a v e  of which BIA now complains. “Because 

a party may be injured when the other party to a contract m ~ p u l a t e s  bargaining power to its 

own advantage, a party may breach its implied duty of goo faith and fair dealing without 

actually breaching an express cove~ant in the contract.”’4 BIA used the unwmanted audit to 

strengthen its bargaining position and attempted to unilaterally modi@ the expired Contract to 

its advantage. BIA, not Mohave, acted in “bad faith.” 

et. For exampl~, when BTA notified Mohave that it intended to 

d audit. Internal memos reflect the BIA was 

to work with us [the BIA] on a service 

CONCLUSION 

BIA’s Complaint should be dismissed because the Arizona Corporation 

Commission has no jurisdiction to hear this case or controversy. BIA and the members of the 

Tribes receiving the w~olesale ower have suffered no loss of service or other compensable 

harm. Without a valid CC&N or wholesale con~act  to serve the Tribes, Mohave was BIA’s 

agent and had no  dependent legal ri or duty to serve this territory. Further, since the 

Wells Fargo Bank v. Arizona Laborers, Teamsters and ~ e ~ i e n ~ ~ ~ a s o ~ s ,  201 Ariz. 474,38 P.3d 12 (2002). 14 

lo 
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service is being provided to 

to order Mohave to p r o ~ d e  smission line at issue is not used or useful 

to Mohave’s members and therefore the Commission’s prior approval to transfer or abandon 

the line is not required. BIA bas failed to state a claim for which the Commission can grant 

relief. BIA’s Complaint s h o ~ ~  accordin~~y be dismissed with prejudice. 

~ ~ ~ b e r s  on Indian lands, the Commission has no authority 

DATED this 1“ day of November, 2005. 

CURTIS, G O O D W ~ ,  SULLIVAN, 
~~~~L & SCINVAB, P.L.C. 

/7 
/ 

4. By: 
Michdl A. Curtis 1 

lliam P. Sullivan 
Larry I(. Udal1 
Nancy A  ang go^^ 
2712 North 7th Street 
Phoenix, Arizona 85006- 1090 
A ~ o ~ e y s  for Mohave Electric Cooperative, Inc. 

Original and thirteen (13) 
the foregoing filed this 1’ 

Docket Control Division 
ARIZONA CORPORATION COMMISSION 
1200 West Washington Street 
Phoenix, Arizona 85007 

Copies of the foregoing hand del~vered/~a~led 
this lSf day of November, 2005 to: 

ember, 2005 with: 

The Honorable Teena Wolfe 
Administrative Law Judge, Hearing Division 
ARIZONA CORPORATI N C O ~ ~ ~ ~ S ~ O ~  
1200 West Washington Street 
Phoenix, Arizona 85007 
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kistopher Kernpley, Esq. 
:hief Counsel, Legal Division 
W O N A  CORPORATION ~ O ~ l S S I O N  
200 West Washington Street 
’hoenix, Arizona 85007 

b e s t  Johnson 
>irector, Utilities Division 
IRIZONA CORPORATION COM~lSSION 
1200 West Washington Street 
’hoenix, Arizona 85007 

’aul K. Charlton 
dark J. Wenker 
JS Attorney’s Office 
IO North Central, Suite 1200 
’hoenix, AZ 85004-4408 
2ttorneys for the BIA, Havasupai and Hulapai Nations 
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IN THE UNITED STATES COURT OF FEDERAL CLAIMS 

MOHAVE ELECTRIC COOPERATIVE, an ) 
Arizona Electric Cooperative, Nonprofit ) 
Membership Corporation, ) NO. 99-242C 

Plaintiff, 
) (Judge Hodges) 
) 
) 

V. ) 

THE UNITED STATES, 
1 

Defendant 1 
SETTLEMENT AGREEMENT 

For the purpose of disposing of plaintiffs claims and defendant's counterclaim, 

without any further judicial proceedings and without there being any trial or adjudication of any 

issue of law or fact, and without constituting an admission of liability upon the part of either 

party, and for no other purpose, the parties stipulate and agree as follows: 

1. Plaintiff, Mohave Electric Cooperative ("Mohave") stipulates to dismissal 

of its Complaint in Case No. 99-242C (Fed. Cl.) and Defendant, the United States, stipulates to 

dismissal of the counterclaim that it filed in Case No. 99-242C (Fed. Cl.), and each party 

stipulates it shall bear its own costs and fees incurred in connection with Case No. 99-2422 (Fed. 

Cl.). Each of the respective dismissals is with prejudice. 

2. Except as hereinafter provided in Paragraph 8, Mohave releases, waives, 

and abandons all monetary claims against the United States, its political subdivisions, its officers, 

agents, and employees, arising out of or related to the following: (a) Case No. 99-242C (Fed. 

Cl.), (b) United States Department of the Interior, Office of Inspector General Audit Report 95- 

E-1045, (c) the Contracting Officer's May 4, 1998 decision or any supplement, (d) unpaid 
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1 

invoices or other claims for payment pursuant to the provisions for "Facilities Charges" in 

Contract No. GS-002-6702 1 , regardless of whether included in the complaint in Case No. 99- 

242C (Fed. Cl.), (e) costs, expenses, attorney fees, and for compensatory damages and 

exemplary damages and (f) claims pursuant to the Equal Access to Justice Act, 28 U.S.C. Q 2412. 

3. Except as hereinafter provided in Paragraph 8 and except for fraud and 

overpayment of Arizona Corporation Commission approved tariffs for sales of electricity, the 

United States waives and abandons all monetary claims actual and potential against Mohave, its 

officers, agents, and employees, arising out of or related to the following: (a) Case No. 99-242C 

(Fed. Cl.), (b) the United States Department of the Interior, Office of Inspector General Audit 

Report 95-E-1045 or any issues therein, (c) the Contracting Officer's May 4, 1998 decision or 

any supplement, including the claim for $387,343.00 and other claims by the Contracting Officer 

asserted in his May 4, 1998 Contracting Officer's Final Decision regarding monies owed prior to 

1998, (d) payments to Mohave made for "Facilities Charges" regardless of whether included in 

the complaint in Case No. 99-242C (Fed. Cl.), and (e) its costs, expenses, attorney fees. This 

waiver does not apply to any claim relating to any payment made on or after January 15,2003. 

4. The United States agrees that the Bureau of Indian Affairs (I'BIA'') 

possessed the authority to pay for services received by the BIA from Mohave from 1992 

through 2002. 

5. Except as hereinabove provided in paragraph 3 and for claims for . 

payments identified in the Office of Inspector General Audit Report 95-E-1045 and for any non- 

tariff related issues therein and or claims by the Contracting Officer's Final Decision on May 4, 
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1998 and non-tariff related issues therein, and except for payments to Mohave for “Facilities 

Charges”, the United States and the BIA do not waive rights to claim and recover overpayments 

of Arizona Corporation Commission approved tariffs for sales of electricity services received 

from 1992 through 2002 

6. This agreement is in no way related to or concerned with claims for income 

taxes or other taxes for which Mohave is now liable or may become liable in the future as a result 

of this agreement. 

7. Mohave warrants and represents that no other action or suit with respect 

to the monetary claims advanced in Case No. 99-242C (Fed. Cl.) is pending or will be filed in or 

submitted to any other court, administrative agency, or legislative body. Mohave further 

warrants and represents that it has made no assignment or transfer of all or any part of its 

monetary rights arising out of or relating to its claims advanced in Case No. 99-242C (Fed. Cl.). 

Except as hereinabove provided, this agreement does not preclude either 8. 

party from filing a complaint before and seeking relief from the Arizona Corporation Commission 

regarding electric service subsequent to 1992 and this Agreement does not preclude either party 

from asserting any position or argument before the Arizona Corporation Commission regarding 

Contract No. GS-00s-6702 1 , or the computation of electric service charges pursuant to tariff. 

Except as is necessary to effect the intent and terms of this agreement, in 

any proceedings whether judicial or administrative in nature in which the parties or counsel for 

9. 

the parties have or may acquire an interest, this agreement shall not be cited or otherwise referred 

to or bind the parties. 

3 
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10. This document constitutes a complete integration of the settlement 

agreement between the parties and supercedes any and all prior oral or written representations, 

understandings concerning settlement agreements among or between them. 

Respectfully submitted, 

ROBERT D. McCallum, JR. 
Assistant Attorney General 

DAVID M. COHEN 
Director 

"/ 
\ p '  

/ 

ROBERT E. KIRSCHMAN, Jd. 
Assistant Director 
Authorized Representative of f 
the Attorney General 

* 

Trial Attorney 
27 12 North Seventh Street Commercial Litigation Branch 
Phoenix, AZ 85006-1090 Civil Division 
Telephone: (602) 248-0372 Department of Justice 
Facsimile: (602) 266-9290 1 100 L Street, N. W. 

Attn: Classification Unit 
Attorney for Plaintiff 8th Floor 

Washington, D.C. 20530 

Facsimile: (202) 5 14-8624 

Attorneys for Defendant 

Telephone: (202) 307-101 1 , 

DATED: P 2 /-03 
4 
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IN THE UNITED STATES COURT OF FEDERAL CLAIMS 

MOHAVE ELECTRIC COOPERATIVE, an 1 
Arizona Electric Cooperative, Nonprofit ) 
Membership Corporation, ) NO. 99-242C 

) (Judge Hodges) 
Plaintiff, 

1 
V. 1 

THE UNITED STATES, 

Defendant 

STIPULATION OF VOLUNTARY DISMISSAL S 

The parties stipulate, pursuant to Rules 41(a)(l) and (c) of the Rules of United 

States Court of Federal Claims, to dismissal of this action, including the defendant's counterclaim 

with prejudice, with the parties to bear their own costs and fees. 

Respectfully submitted, 

ROBERT D. McCallum, JR. 
Assistant Attorney General 

DAVID M. COHEN 
Director 

12 4kj L yc_ 
ROBERT E. KIRSCHMAN, J 3 
Assistant Director 
Authorized Representative of 
the Attorney General 

. . .  

. . .  
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STAMPED 
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IN THE UNITED STATES CO 

MOHAVE ELECTRIC COOPERATIVE, an 

Membership Corporation, ) NO. 99-242C 0 

Arizona Electric Cooperative, Nonprofit 

) (Judge Hodges) 
Plaintiff, 

) 

1 
Defendant 1 

V. 

THE UNITED STATES, 

STIPULATION OF VOLUNTARY DISMISSAL 

The parties stipulate, pursuant to Rules 41(a)( 1) and (c) of the Rules of United 

States Court of Federal Claims, to dismissal of this action, including the defendant's counterclaim 

with prejudice, with the parties to bear their own costs and fees. 

Respectfully submitted, 

ROBERT D. McCallum, JR. 
Assistant Attorney General 

DAVID M. COHEN 
Director 

Assistant Director 
Authorized Representative of 
the Attorney General 

. . .  

MIGCfii V l 3 D  

5 JAN 2 7 2903 

. . .  

'MRTINEZ & CURTIS 
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CERTIFICATE OF SERVICE 

I hereby certify under penalty of perjury that on this 

f- ,$/ th day of January 2003, I caused to be served by United 
States mail (first class, postage prepaid) a copy of 

llstipulation Of Voluntary Dismissal" to: 
> 

MICHAEL A. CURTIS 
Martinez & Curtis, P.C. 
2712 North Seventh Street 
Phoenix, Arizona 85006-1090 
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P.O. Box 1045, Bullhead City, Arizona 86430 

e l e c t r i c  c o o p e r a t i v e  
U 

- C  
2J 2 c 
n 
L 

T a  

0 z= 
m 

x 
l- 
Z Y  
r? 

c 

I7 
0 
-4 
0 
2 a  CT) D 

- - 3: 4 
>7 1 - '1- 

Area Director of Adm > 
Bureau of Indian Aff Area Office 
U. S. fiepartment of the Interior 
P. 0. Box 10 
Phoenix, Arizona 8 5 0 0 1  

_- 
;7 ?= d z  

& %  

June 15, 1 9 9 5  

RE: Contract GS-00s-67021 

Dear Sir: 

According to the terms of the above referenced contract, we sent 
a certified letter, dated June 7, 1995,  to the address specified 
in the contract. That letter has been returned with an 
indication the forwarding order has expired. 

The purpose of this letter is to request information regarding 
the expired contract above referenced. The contract, between 
Mohave Electric Cooperative, Inc. (Mohave), and the United States 
of America, Department of Interior, Bureau of Indian Affairs 
(BIA), provided for the supply of electric energy to the Hualapai 
and Havasupai Indian Reservations. - 

During the recent contract audit by the Office of the Inspector 
General, Department of the Interior, which was requested by the 
Phoenix office of the BIA, the audit team noted that the contract 
had not been renewed and was well past the renewal date of April 
1, 1 9 9 2 .  Mohave was subsequently reminded that a certified 
letter, as was required by the terms of the contract, was mailed 
to the BIA during March 1 9 9 2 .  In that letter, Mohave requested 
the BIA to provide Mohave with the intentions of the BIA toward 
t h e  rtnewal options of the contract. No ;Tespc?nse was received tc 
that letter request. According to Mohave's records and Mohave's 
understanding of the contract, the contract expired on April 1, 
1 9 9 2 .  The BIA clearly declined to exercise the renewal option as 
was required by the agreement. _c - .- 

\ 

Mohave now requests the intentions of the BIA regarding the old 
contract and the existing service. Does the BIA now wish to 
discuss a new contract, since the old contract has obviously 
expired, or is the intent of the BIA for Mohave to cease to 
provide service, which was an aspect provided for in the old 
contract? 
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Mohave needs to receive a written response prior to June 29, 
1995. If you have questions or require any additional 
information, please feel free to contact us. 

Sincerely, 

&L+& Stephen McArthur 

Comptroller 

I 



March 17, 1992 

Assistant Area Director of Administration 
Bureau of Indian Affairs 
U. S. Department of Interior 
P. 0. Box 7007 
Phoehix, Arizona 85011 

RE: Contract GS-00s-67021 

Dear Sir: 

The purpose of this letter is to request information regarding 
the renewal of the contract above referenced. The contract, 
between Mohave Electric Cooperative, Inc., hereinafter called 
Mohave, and the United States of America, hereinafter called 
Government, provides for the supply of electric energy to the 
Hualapai and Havasupai Indian Reservations. 

According to our records, the contract will expire on April 1, 
-1992. The contract provisions indicate that Mohave did consent . 

to the Government's right and option to renew this contract for 
two additional ten year periods. We now respectfully request you 
to provide Mohave with your intentions toward the renewal 
options. We are currently reviewing the monthly Facility Charge 
portion of the charges provided for in the contract, in 
anticipation of contract renewal. 

We also again reference you to the fact that Mohave implemented 
new rates,  as approved by the Arizona Corporation Commission, in 
January of 1991. Although the Large Power Rate, which was 
identified in the contract, did experience an increase to the 
approved rate established by the Commission, Mohave was 
successful in negotiating a separate, lower large power rate for 
this specific contract. While higher than the pervious rate, the 
contract rate is lower than it would have been had a separate 
rate not been established. 

_c - z .  
\ 




